BEFORE THE JUDI Cl AL QUALI FI CATI ONS COVM SSI ON
STATE OF FLORI DA
CASE NO.: 99-09

I NQUI RY CONCERNI NG JUDGE SUPREME COURT CASE NO. 96, 629
PATRI CI A KI NSEY,
/

FI NDI NGS, CONCLUSI ONS AND RECOMVENDATI ONS BY THE
HEARI NG PANEL OF THE JUDI CI AL QUALI FI CATI ONS COW SSI ON

The Hearing Panel of the Florida Judicial Qualifications
Commi ssion ("JQC') respectfully submts the follow ng Findings
Concl usi ons and Recommendati ons pursuant to Article 5, § 12 (a)(1),
(b) and (c) of the Florida Constitution.

Judge Patricia Kinsey, a County Judge of Escanbia County,
Florida was charged by the Investigative Panel of the JQC with
certain violations of the Code of Judicial Conduct grow ng out of
her election to the bench in the course of the 1998 election
canpai gn i n which she defeated the incunbent County Judge WIIiam
G een.

Cenerally it was charged
! that candi date Kinsey engaged in an inproper pattern of conduct
by maki ng pl edges and prom ses of conduct in office which would
favor law enforcenent while at the sane tinme asserting that the
i ncunbent judge consistently rul ed against | awenforcenent. It was

al so asserted that her statenents commtted her to a predi sposition

! The Formal Charges are quoted in full in these Findings,
Concl usi ons and Reconmendati ons.



favoring victins and |law enforcenent and further that she nmade
knowi ngly, false and m sleading representations concerning her
opponent whomshe criticized as "Let "EmGo Geen.” It was further
asserted that she nade comments regarding pending cases before
Judge Green which mght affect the outcone of those cases. It was
asserted that her canpaign nmaterials intentionally | ead the voters
to believe that, as a judge, Patricia Kinsey would assist the
police in placing crimnals in jail while her opponent, Judge
Green, routinely set themfree.

The charges, alleging violations of Canons 1, 2, 3, and 7 were
tried before the Hearing Panel which received testinony and
docunent ary evi dence i n Pensacol a, Florida on June 12 and 13, 2000.
The Hearing Panel consisted of County Judge Harvey (ol dstein and
District Court of Appeal Judge Janmes Jorgenson, attorneys Evett
Si mons and John Frost, and |ay nenbers, Bonnie Booth and Nancy
Mahon. Attorney John Beranek was counsel to the Hearing Panel
The I nvestigative/ Prosecutorial Panel of the JQC was represented by
attorneys Marvin Barkin, Lance Scriven and Tom MacDonal d. Judge
Patricia Kinsey was represented by her counsel, M. Roy Kinsey, who
is also her husband. (T. 75).

The Amended Noti ce of Fornmal Charges of March 3, 2000, asserts
12 charges which are here quoted followed by the Hearing Panel's

findings as to each. The findings indicated below were each



determ ned by at |least a two-thirds vote of the six nenber Hearing
Panel in accordance with Article 5 8 12(b) of the Florida
Constitution and Rule 19 of the Judicial Qualifications Comm ssion
Rules. In the view of the Hearing Panel, each of these findings is
supported by clear and convincing evidence in accordance with In

re: Gaziano, 696 So. 2d 744, 753 (Fla. 1997); In re: Davey, 645

So. 2d 398, 404 (Fla. 1994); and In re: Ford-Kaus, 730 So. 2d 269

(Fla. 1999).

The charges and Panel findings are as follows:

CHARGE

1. During the canpaign, in violation of Canon 1, Canon 2(A),
Canon 3(b)(5), Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i)—(ii), you
distributed a piece of canpaign literature entitled, "Pat Kinsey:
The Unani nous Choi ce of Law Enforcenent For County Judge" in which
you stated that "police officers expect judges to take their
testinmony seriously and to help law enforcenent by putting
crimnals where they belong...behind bars,” as opposed to sinply
pl edging or promsing the faithful and inpartial performnce of
your duties in office. A true and correct copy of this canpaign
literature is attached hereto as Exhibit A (Designated as JQC
Exhibit 1 at the hearing).

PANEL FI NDI NG

1. Guilty as charged.

CHARGE

2. During the canpaign, in violation of Canon 1, Canon 2(A),
Canon 3(b)(5), Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i)—(ii), you
reiterated your conmmtnent to the prosecution side of crimna
cases by distributing a piece of canpaign literature entitled, "If
You Are a Crimnal, You Probably Wwn't Want to Read This,"” in which
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you stated that "police officers expect judges to take their
testinmony seriously and to help law enforcenent by putting
crimnals where they bel ong...behind bars!, as opposed to sinply
pl edging or promsing the faithful and inpartial performance of
your duties in office. A true and correct copy of this canpaign
literature is attached hereto as Exhibit B. (Designated as JQC
Exhibit 2 at the hearing).

PANEL FI NDI NG

2. Qiilty as charged.

CHARGE

3. During the canpaign, in violation of Canon 1, Canon 2(A),
Canon 3(b)(5), Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i)- (i),
you distributed a simlar piece of canpaign literature entitled,
"Let's Elect 'Pat' Kinsey for County Judge,"” in which you
reiterated that "a judge should protect victins' rights,"” and that
judges nmust support "hard-working |aw enforcenent officers by
putting crimnals behind bars, not back on our streets," as opposed
to sinply pledging or promsing the faithful and inpartial
performance of your duties in office. A true and correct copy of
this canpaign literature is attached hereto as Exhibit C
(Designated as JQC Exhibit 3 at the hearing). At a m ninmm
statenments of the nature of those identified in paragraphs 1, 2,
and 3 erode public confidence in the integrity and inpartiality of
the judiciary and conmt or appear to commt you with respect to
i ssues that nmay cone before the court.

PANEL FI NDI NG

3. GQuilty as charged.

CHARGE

4. During the canpaign, in violation of Canon 1, Canon 2(a),
Canon 7(A)(3)(a) and Canons 7(A) (3)(d)(i)-(ii), you nmade statenents
during an interview on a local radio station which exhibited a
hostility or apparent hostility towards defendants in crimna
cases. By way of exanple, the foll ow ng colloquy occurred between
you and a caller to the radio show on which you appear ed:

Caller: [My questionis mainly pertained to Pat Kinsey.
Do you believe that as a Judge, you would be able to
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stand up there, uum because | do know that you are pro-
| aw enforcenent, to be able to nmake a decision w thout
any bias towards the defense or prosecution?
* k%

Pat Kinsey: As a prosecutor, | am different from a
def ense attorney. | am trained, and | am ethically
obliged to | ook at a case, after an arrest has been nade
and make a determ nation, what is just? \Wat is fair?
What are the appropriate charges?...This is sonething
that is much different fromwhat a defense attorney does.
Much i ke Bill Geen before he went on the bench, he was
a defense attorney, that type of attorney. He is
trained, and he is with ethically obliged at that tinme to
zeal ously advocate for his client. That is, do whatever
he could, under the law, to get his client free. And

that is why | think we have such a philosophical
di fference, between us. I think, in ny opinion, that
Judge Geen is still in that defense node. (enphasi s
added)

As evidenced by the caller's belief that you were "pro-law
enforcenent” coupled with: your i) failure to disavowthe caller of
your apparent bias towards |aw enforcenent and; ii) attenpt to
portray the i ncunbent as "still in that defense-node,"” you left the
firmand definite inpression that, as ajudicial officer, you would
be in a "prosecution node" and not rule in an even-handed and
inpartial manner. A copy of atranscript fromthis radio interview
is attached hereto as Exhibit D. (Designated as JQC Exhibit 8 at
t he hearing).

PANEL FI NDI NG

4. Not guilty as to "failure to di savow' but otherw se guilty

as charged.

CHARGE

5. During the canpaign and in violation of Canon 1, Canon
2(a), Canon 7(A)(3)(a) and Canon 7(A)(3)(d)(i)-(ii), you nmade the
deli berate attenpt to cloak your candidacy in an unbrella of |aw
enforcenment and portray yourself as a "pro-prosecution/pro-I|law
enf orcenment judge" by:

SS dissemnating a brochure entitled "Pat Kinsey: The
Unani nous Choi ce of Law Enforcenent for County Judge," a
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copy of which is attached hereto as Exhibit A, in which
you are shown in a group photograph with ten |aw
enforcenment officers;

SS stating in a brochure entitled, "A Vital Message From
Law Enforcenent," a copy of which is attached hereto as
Exhibit E, that "victinms have a right to expect judges to
protect them by denying bond to potentially dangerous
of fenders” rather than stating that you woul d consider
bond determ nations fairly and inpartially based on the
circunstances of the particul ar case (enphasis added);

SS pledging in a brochure entitled "The Alternative for
County Judge," a copy of which is attached hereto as
Exhibit F, that you would "bend over backward to ensure
that honest, law abiding citizens are not victimzed a
second tinme by the legal system that is supposed to
protect themt (enphasis added);

SS highlighting in several of your canpaign brochures,
that you had the "unani nous support of |aw enforcenent”
and that "area police officers [had] unani nously endorsed
Pat Ki nsey for County Judge," thereby further reinforcing
your alliance with | aw enforcenent;

SS enphasizing in a brochure entitled "If You Are a
Crimnal, You Probably Wwn't Want to Read This," a copy
of which is attached hereto as Exhibit B, that "Above al
el se, Pat Kinsey identifies with the victins of crine,"”
and that "Pat Kinsey believes a judge should protect the
victims of crinme," rather than sinply pledging the
faithful and inpartial performance of your duties w thout
regard to holding defendants' or victinms' interests of
par anount i nportance (enphasis added);

SS stating during the aforenentioned radio interview
referenced in paragraph 4 hereof:

[ you] wor K[ ed] very closely wth |aw
enforcenment officers as a prosecutor. And
they're left begging for help. And all they
see when they come to court is a Judge, like
Bill Geen, who either dismsses a case or
mnimzes it by not holding the crimnals
accountable... Sonebody has to hold these
crimes accountabl e. And that is why | am
her e.



SS further comrenting during the same radio interview

t hat :
| very nmuch take exception to the fact that
M. Geen says he's not a Liberal. He very
definitely is. And his record wll showthat.
In fact, | invite you to talk wth the |aw
enforcement officers who have endorsed ne
unani nously... Look to see who they are

supporti ng. Look to see who's[sic] canpaign
they are contributing to. And | think that
will tell the story.

SS referring to the defendant as a "punk" in your
canpai gn brochure entitled "A Shocking Story of Judi ci al
Abuse, " a copy of which is attached hereto as Exhibit G
t hereby evidencing a certain hostility or bias towards
def endants generally.

PANEL FI NDI NG

5. Guilty as charged of cloaking her entire candidacy in the
unbrel l a of | aw enforcenent and portraying herself as a future pro-
prosecution/ pro-law enforcenent judge while charac-terizing her
opponent as dism ssing crimnals and not hol di ng them account abl e.
The charge contains 8 different exanples of simlar conduct and
t hese exanples represent the basic thenme of the entire judicia
canpai gn by Judge Kinsey. (T. 87, 88, 92, 100, 101, 151, 373,

379).

CHARGE

6. During the canpaign, in violation of Canon 1, Canon 2(A),
Canon 3(b)(9), Canon 7(A)(3)(a) and Canons 7(A)(3)(d)(i)-(iii), you
knowi ngly m srepresented in your canpaign brochure entitled, "A
Vital Message From Law Enforcenent," the record facts concerning
the defendant's appearance before the incunbent for bond
consideration in State v. Alsdorf, Case No. 98-2993, including the
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fal se statenent that the defendant had been "rel eased...into our
community," when, in fact, the defendant had not been rel eased into
the community. A true and correct copy of this canpaign literature
reflecting this false statenent is attached hereto as Exhibit E.
(Designated as JQC Exhibit 4 at the hearing).

PANEL FI NDI NG

6. Judge Kinsey is found not guilty of this specific charge.
The charge is based on JQC Exhibit 4, where Kinsey was accused of
"knowi ngly" meking "the false statenent that the defendant™
(Al'sdorf) "had been released into our comunity..." Al t hough
Kinsey is found not guilty of this particular allegation fromJQC
Exhibit 4, she is found guilty of other charges stemmng fromthe
sane pi ece of canpaign materi al
CHARGE:

7. During the canpaign, in violation of Canon 1, Canon 2(A),
Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i)-(iii), you know ngly
m srepresented in your canpaign brochure entitled, "A Shocking
Story of Judicial Abuse,” that your opponent, the incunbent, had
not revoked G over Heller's bond at an energency bond heari ng when,
in fact, he had revoked the defendant's bond. You further inplied
that your opponent's role in that case was to protect "an elderly
| aw abi di ng coupl e" and that the incunbent's conduct represented a
"shocki ng | ack of conpassion for the victins of violent crine.”" A
true and correct copy of this canpaign literature is attached
hereto as Exhibit G (Designated as JQC Exhibit 5 at the hearing).

PANEL FI NDI NG

7. Quilty in part. The Panel finds guilt on the first part of
this charge in that candidate Kinsey mde a know ng

m srepresentati on concerning the bond revocation but not guilty as
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to the charge of "inplying" a shocking |lack of conpassion for the
victinms. This charge was based on Exhibit 6 "A Shocking Story of
Judi ci al Abuse" whi ch concerned Judge Geen's rulings onthe G over

Hel | er bond.

CHARGE

8. During the canpaign, in violation of Canon 1, Canon 2(A),
Canon 7(A)(3)(a), and Canons 7(A)(3)(d)(i)-(iii), you know ngly
m srepresented in a radi o adverti senent the incunbent's role in the
Gover Heller matter by omtting crucial facts relevant to an
accurate portrayal of the incunbent's conduct and by giving
listeners the fal se i npression that the i ncunbent took no action to
protect an elderly couple from donestic violence. (The tape was
pl ayed during the hearing and a placard showng the text was
exhibited and is a part of the record).

The radi o adverti senent stated as foll ows:

What kind of nman would beat up his own nother? Meet
G over Heller. He was arrested for battery after he
grabbed his 63-year-old nother, slamred her against a
door and beat her with his fists, sending her to the

hospi tal . Incredi bly, County Judge WIlliam G een
released this thug the very next day. The son then
threatens to kill his parents. The frightened couple

asked Judge Green to have their son arrested. Wat did
Judge Green do? He offered to put the elderly couple in
jail. You heard right.

I nstead of jailing the abusive son, Judge Green offers to
put the elderly parents in jail. When asked by
reporters, why? Judge G een said he was testing themto
see if they were really afraid. Since when does a |aw
abi di ng couple need to be tested by a county judge who is
supposed to protect them Sick of this kind of justice?
Then vote no on Judge WIIliam G een, Tuesday, Septenber
1st,

Paid political advertisenent, paid for and approved by
Patricia Kinsey canpai gn nonparti san.



PANEL FI NDI NG

8. Not guilty. Although the Panel finds Judge Kinsey guilty
of other aspects of the Gover Heller matter under charge 7, the
Panel concluded this separate charge concerning the sane
controversy shoul d not be sustained as an additional charge. This
was a 60 second radio spot and did not have to contain the ful

facts of the controversy.

CHARGE

9. During the canpaign, in violation of Canon 1, Canon 2(A),
Canon 3(b)(9), Canon 7(A)(3)(a) and Canons 7(A)(3)(d)(i)-(iii), in
your canpaign brochure entitled, "A Vital Message From Law
Enforcenent,” you knowingly msrepresented the nature and
seriousness of crimnal charges which were pending in State v.
Johnson, Case No. 97-4302, by giving the false and m sl eadi ng
inpression that the defendant had been charged with attenpted
murder and burglary at the tinme of his appearance for bond
consi deration when, in fact, no such charges were pending at the
time. Your canpaign literature also stated that in a restraining
order in the case, the defendant is quoted as having told the

victim that he would kill her "just like | buried that bitch in
M ssissippi,” when, in fact, there is no such |anguage in the
restraining order. A true and correct copy of this canpaign

literature is attached hereto as Exhibit E.

PANEL FI NDI NG

9. @iilty of making a knowing m srepresentation as to the
seriousness of the crimnal charges which were pending in State v.
Johnson. Not guilty as to the quoted matter attributed to the

defendant in the later part of this charge. This |anguage cane
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froma bond hearing rather than froma restraining order but the
Hearing Panel does not find this to have been a know ng

m srepresentation.

CHARGE

10. During the canmpaign, in violation of Canon 1, Canon 2(a),
Canon 3(b)(5), Canon 3(b)(9), Canon 7(A)(3)(d)(ii), 1in your
canpai gn brochure entitled, "AVital Message FromLaw Enf orcenent, "
you publicized the details of the pending cases of two crimna
def endants, Stephen Johnson and Gerard Al sdorf, to the public in a
manner that could affect the outconme or inpair the fairness and
integrity of those proceedings. A true and correct copy of this
canpaign literature is attached hereto as Exhibit E.

PANEL FI NDI NG

10. Quilty as charged.

CHARGE

11. During the canmpaign, in violation of Canon 1, Canon 2(a),
Canon 7(A)(3)(a) and Canon 7(A)(3)(d)(iii), in your canpaign
brochure entitled, "A vital Message From Law Enforcenent," you
knowi ngly m srepresented the i ncunbent as Judge "Let 'em G" G een,
who consistently ignored the pleas of police officers, prosecutors
and victinms to keep potentially dangerous individuals off the
streets. A true and correct copy of this canpaign literature is
attached hereto as Exhibit E.

PANEL FI NDI NG

11. Not guilty. Al though use of "Let "Em Go Geen" was
i nappropriate in the view of the Hearing Panel, there was
unrebutted evidence that this nicknane was commonly used by |aw
enforcenent nenbers in regard to Judge G een. (T. 102-4, 373, 397,

444). The Panel also notes that although available, the fornmer
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Judge Green was not called to testify by the Investigative Panel.
There was no evi dence offered to rebut Judge Kinsey's assertions of

Judge Green's inappropriate conduct in his crimnal cases.

CHARGE

12. During the canpaign, in violation of Canon 1, Canon 2(A)
and Canon 7(A)(3)(a), you engaged i n conduct unbecom ng a candi date
for and | acking the dignity appropriate to judicial office, which
had the effect of bringing the judiciary into disrepute, by
di ssem nating the statenents set forth in paragraphs 1, 2, 3, 4, 5,
6, 7, 8, 9, 10 and 11, and affirmatively conveyi ng t he nessage t hat
it is permssible for judges to rule in a predisposed manner in
certain types of matters which may cone before them Such
statenents i nappropriately attack the judicial systemby conveying
the false and msleading inpression that a judge's role is to
conbat crine rather than judge t hose who appear before the court as
crimnal defendants in a fair and inpartial manner. Moreover, by
the breadth of your unsubstantial criticism you dimnished the
public perception of the inpartiality, independence and proper
responsibility of the judiciary.

PANEL FI NDI NG

12. Quilty as charged as to Charges 1, 2, 3, 4, 5, 7, 9 and

10. Not guilty as to Charges 6, 8 and 11
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FI NDI NGS OF FACT
OVERVI EW

The foll ow ng factual findings provide an overvi ew of the case
and the sequence of events l|leading to these proceedings. Mor e
specific findings as to the individual charges and the |egal and
ethical issues follow this overview

The evidence presented was rarely in conflict and the basic
facts were agreed upon including the canpaign literature and the
radio excerpts which were all exhibits to the charges. These
exhi bits which becane the primary evidence were all stipulated into
evi dence. (T. 77). The prosecution's case consisted of two
W t nesses, Judge Patricia Kinsey (T. 72) and Judge Lacey Collier,
a former Circuit Judge and current Federal D strict Judge. (T.
173).

Judge Kinsey generally testified that she presented herself as
favoring | aw enforcenent because that becane the issue in the race
due to Judge Green's job performance whi ch was general |y condemed
by I aw enforcenent. (T. 84, 87, 88, 92, 100, 101, 151). There was
no di sagreenent by Judge Kinsey that she was responsible for al
the canpaign material. (T. 77). Judge Kinsey's position was that
she was not bound by all the Canons governi ng judges because she
was nerely a candidate and further that her canpaign constituted
free political speech which was constitutionally protected under
the First Amendnent. (T. 18-21, 104, 131-2, 168). She believed

that none of her nmaterials violated any applicabl e Canon.
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Judge Col lier testified, wthout objection, that in his view
the Kinsey canpaign’s extrene pro-law enforcenent position was
i nproper and unethical. (T. 176-184). He gave his opinion that
the judiciary was to be independent and not to nerely reflect the
desires of the comunity. (T. 185-6).

Judge Kinsey presented 15 wi tnesses and over 200 affidavits
attesting to her good character and skills as a sitting judge.
This case does not concern any charge of or any evidence of
m sconduct by Judge Kinsey after her election to the bench. Judge
Ki nsey and her counsel argued and asserted that Canon 1 does not
apply to judicial candidates and that various aspects of other
Canons have no application to candi dates. The Hearing Panel
rejected this position at trial and herein finds violations of al
of the charged Canons, including Canons 1, 2, 3, and 7. (T. 371).

Judge Patricia Kinsey graduated from |l aw school in 1991 and
presented herself as an intelligent individual and as havi ng been,
a conpetent assistant state attorney. She is married to an
attorney, Roy Kinsey, who represented her at the hearing of this
matter. (T. 75, 141). Upon graduation froml aw school she joi ned
the State Attorney's Ofice in Pensacola. (T. 139). She decided
very early that she wished to run for the County Court bench. (T.
126, 140).

Due to a perceived basic philosophical difference with Judge

WIlliam Geen's approach to crimnal matters, she chose to run

14



agai nst him (T. 140, 148). An exanpl e of this phil osophi cal
di sagreenent was described by Judge Kinsey. (T. 147-8). As an
assistant state attorney Kinsey believed she |ost her cases too
often before Judge G een. She discussed this with him and he
assured her she was properly trying her cases. He also reportedly
stated that if faced wth only the testinony of a defendant and the
testinmony of a police officer "and that’s all the evidence | have,
|"'m going with the defendant every tine." (T. 148). Att or ney
Ki nsey believed this was unfair to the police. O her assi stant
state attorneys testified to simlar statenents by Judge G een.
(T. 311).

Patricia Kinsey was respected by the | aw enforcenent community
when she functioned as a prosecutor and many officers held Judge
Geen in lowesteem (T. 311, 373). The nane "Let 'Em Go G een"”
was in common usage by the police. (T. 397). Police officers
occasional |l y suggested that a case be nol prossed rather than goto
court if the matter was assigned to Judge Geen. (T. 63, 302-3).
The | aw enf or cenent community perceived Patricia Kinsey as a likely
candidate to run against Judge G een and the evidence was very
strong that Patricia Kinsey was thought to be pro-police and very
much in favor of the victinms of crinme. (T. 373-4, 386-390).

The canpai gn was nanaged by M. Roy Kinsey who's office staff
assi sted. Mdst of the day to day supervision and the designi ng of

t he canpaign materials was done by political consultant M. Janes
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Spearing of Tallahassee. (T. 372-3). M. Spearing had been in the
busi ness of running political canpaigns for sone 13 years and one
of his major clients was the Police Benevol ent Association which
contacted M. Spearing to assist Patricia Kinsey in her canpaign.
(T. 373). He indicated that numerous | aw enforcenent officers were
conpl aining to hi mabout how Judge G een handled crimnal natters
in his court. Although M. Spearing had never before handled a
judicial canpaign, he educated hinself on the differences between
a judicial canpaign and a normal political canpaign. (T. 375-6).
There were briefings between Spearing, the candi date and Roy Ki nsey
in which they discussed the restrictions on judicial canpaigns.
(T. 375-6).

M. Spearing indicated that the |ast 18 days of any canpaign
is really the period of time which is crucial. (T. 379-381). He
pl anned the Kinsey canpaign so that the canpai gn brochures would
arrive in the hands of the voters during the last 18 days in a
prearranged series and build to a clinmax on the day before the
election. (T. 379). This was done know ng full well that Judge
Green woul d not have an opportunity for an effective response. In
addition to the obvious tinme constraints, Judge G een could not
comment on cases pending before him M. Spearing wote the
brochures and faxed themto candi date Ki nsey for her approval. (T.
380-1). The brochures were printed in Tall ahassee and nail ed from

there. (T. 381). M. Spearing's fee for running the canpai gn was
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$15,000. (T. 398).

M. Spearing, canpai gn manager Roy Ki nsey and candi dat e Ki nsey
were all well aware of the nunerous restrictions placed upon
judi ci al canpaigns. (T. 141, 375). M. Roy Kinsey, acting on
behal f of the candidate, attended a judicial elections sen nar
presented by District Judge Charles Kahn of the First District
Court of Appeal. Both Spearing and candi date Ki nsey were provided
with the material furnished at that sem nar and were fully aware of

the Suprene Court's decisioninlnre: Alley, 699 So. 2d 1369 (Fl a.

1997). They both stated that they attenpted to conply with all of
the restrictions on judicial canpaigns. (T. 75, 141-2, 375-6,
382). Judge Kinsey stated that she viewed the Alley decision as
the "bible" to guide the way in which she ran her canpaign. (T.
75, 141).

The Hearing Panel concludes that the Alley decision invol ved
el ection m sconduct of a nore egregious nature than the conduct
charged agai nst Kinsey. The Hearing Panel recognizes that Alley
resulted in a stipulated public reprimand with a cauti onary note by
the Court that the penalty would have been nore severe had the
Court not been "constrai ned" by the stipul ated reconmmendati on of
the JQC I nvestigative Panel for a public reprimand. The stipul ated
recomendation was the result of a JQC Rule 6(b) hearing and an
evidentiary hearing never took place before the Hearing Panel. The

distinctions between Alley and Kinsey are discussed in the
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concl udi ng section of these Recommendati ons.

Judge Kinsey did not retreat fromany of her canpai gn brochure
statenments other than to admt two mnor mstakes in regard to
Exhibit 4 and to further indicate that she shoul d not have used t he
words "thugs" and "punks" in one brochure. She said this was
because these words were not a part of her own everyday vocabul ary.
(T. 120, 169). She also indicated that she was in a rush during
the | ast 18 days of the canpaign and that these words just slipped
by. (T. 169). The Hearing Panel accepts the fact that the | ast 18
days of this canpaign were high pressure days. However, the fact
that this was a stressful and rushed tine does not constitute an
excuse for ethical violations. The Panel rejects last mnute
stress as an excuse for possible ethical violations in this case.
Judge Ki nsey had fundi ng and prof essi onal assi stance. She al so won
the race by a very substantial margin.

Ther e was substantial evidence offered w t hout obj ecti on which
was critical of the then incunbent Judge Geen. Although Judge
Green was certainly not on trial, the Hearing Panel notes that he
was not called to testify by the prosecution and thus nuch of the

adver se evi dence concerni ng Judge G een was unrebutted.

FI NDI NGS AND CONCLUSI ONS AS TO SPECI FI C CHARGES

Charge 1 concerns JQC Exhi bit 1. This brochure shows candi date

Kinsey in the center of a | arge photograph surrounded by 10 heavily
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arnmed police officers holding automati c weapons and wearing fl ack
j ackets. Above the picture is the | egend "Wio do these guys count
on to back them up?" Patricia Kinsey was the obvious intended
answer. The brochure noted that Kinsey was the "unani nous choi ce"
of |l aw enforcenent and that she was "tough as nails on crimnals."
This statenent was i nmedi ately above a picture of Patricia Kinsey
standing with two uniforned police officers holding police dogs.
This "tough as nails on crimnals" position was attributed to the
future Judge Kinsey by the brochure.

Through this brochure, Judge Kinsey was telling the public
that she would be very tough on crine and that she favored the
police. Even M. Spearing admtted that the photograph of Kinsey
anong 10 arned police officers woul d have been i nproper had Ki nsey
worn a robe in the picture. (T. 433). The Hearing Panel, by clear
and convincing evidence, finds that this brochure intentionally
created and conveyed the nessage that Judge Kinsey woul d support
the police if elected to the position of County Judge. The Panel
al so notes a basic unfairness in that no i ncunbent judge coul d have
properly appeared in any simlar posed photograph in canpaign
materi al .

The chargi ng docunent states that Kinsey should have pl edged
only the performance of her duty of inpartial justice under Canon
7(A) (3)(d)(i)(ii). This canon provides:

Al'l Judges and Candi dat es
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(d) shall not:

(i) make pledges or prom ses of conduct in
office other than the faithful and inpartia
performance of the duties of the office.

(1i) make statenments that commt or appear to
commt the candidate with respect to cases
controversies or issues that are likely to
conme before the court. (enphasis supplied).

Al t hough the Hearing Panel does not hold that only the words
"faithful and i npartial performance of the duties"” may be used, the
Panel does conclude that this canpaign material went too far and
constituted an ethical violation. Candi date Kinsey commtted
herself to a pro-police position on matters which she affirmatively
stated would conme before her on a daily basis as a judge. The
Hearing Panel finds this brochure to be clear and convincing
evidence that Judge Kinsey intended to convey her pro-police
position to the voters.

In the overall context of this canpaign, Judge Kinsey also
told the voters that her opponent, Judge Geen, was soft on
crimnals and did not protect victins and that she would do so by
hel ping law enforcenment put crimnals in jail. This brochure
commtted Judge Kinsey to future conduct on matters she
affirmatively stated woul d cone before her for rulings. Qoviously,

t he safe approach woul d have been to fully conply with Canon 7 and

limt canpai gn pl edges accordingly.
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As to Charge 2, the canpaign brochure in question was JQC
Exhibit 2. The brochure is entitled "If You Are a Crimnal You
Probably Wn't Want to Read This!" Candi date Ki nsey was descri bed
as a "passionate advocate for victinsg" who "identifies with the
victims of crinme." The brochure notes that Kinsey had been
"unani nously endorsed” by "area | aw enforcenent officers” and that
she had the endorsenent of the Florida Police Benevolent
Associ ation and the Fraternal Oder of Police. Such endorsenents
may certainly be brought to the attention of voters but this
brochure went further and actually stated that police officers risk
their lives every day and thus "police officers expect judges to
take their testinony seriously and to help |aw enforcenent by
putting crimnals . . . behind bars."” Again the nessage was cl ear,
Judge Kinsey touted herself as pro-police and conmtted to "help
| aw enf orcenent . "

She certainly did not say that she would al so help the public
def enders appearing in her courtroom A candi date’ s pl edge of
support for either the public defenders or state attorneys in
crimnal matters woul d be obviously inproper.

We recogni ze that words such as "inpartial" and "crimnals"
were also used in this canpaign brochure and that “fair” and
“conpassionate” were used in others. However, these few words do
not distract from the overall nessage that with Pat Kinsey "the

crimnals knew they were in for a rough ride" and that she would
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actually "help law enforcenent." The distinction between a
presuned i nnocent "defendant" and a convicted "crimnal" was never
suggested in the witten canpaign materi al

Qobviously, a personis not a "crimnal" until after he or she
is "convicted." This brochure (Exhibit 2) was an ethical violation
because it constituted a commtnment or promse to act in a
particul ar manner in future crimnal cases.

Charge 3 was based upon Exhibit 3 entitled "Let's Elect Pat
Kinsey.” This is the only brochure which was not a part of the
series of brochures mailed during the | ast 18 days of the canpai gn.
Al t hough this brochure, standing alone, is | ess offensive than the
ot hers, when viewed in context along with the other brochures and
radio statenents it al so constituted a sim |l ar i nproper comm tnent.
Agai n, Pat Kinsey was pictured with police officers along with the
pl edge that "Pat Kinsey wll work wth our |aw enforcenent
officers..."

Charge 4 concerned a radio interview quoted in part in the
chargi ng docunent. A copy of the entire interview was attached as
an exhibit and admtted as JQC Exhibit 8 w thout objection. (T.
118). The Hearing Panel concludes that a judicial candi date does
not have an affirmative duty to disavow all m staken inpressions
that citizens and voters mght have concerning that candi date.
However, there is sinply no question as to Judge Kinsey's

intentions to portray herself as pro-law enforcenent. When the
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caller on the radio show stated that he knew she was "pro-|law
enforcement” he followed up with a question as to whether this
constituted bias toward the defense. Judge Kinsey answered by
portraying herself as a prosecutor and portrayi ng her opponent as
a defense attorney with Judge Green still in the defense node. The
Panel finds that Judge Kinsey's statenents did | eave the firm and
definite inpression that even as a judge she would remain in the
"prosecution node." She intentionally contrasted herself, painting
Judge Green in the defense node and herself in the prosecution
node.

The radi o interview al so i ncl uded candi date Ki nsey's conment:

| work very closely with | aw enforcement officers as a
prosecutor. And they're left, begging for help. And all
they see when they cone to court is a judge who either
dism sses a case or mnimzes it by not holding the
crimnals accountabl e. So, | have given up ny job; |
have turned i n ny badge and gun, as a prosecutor, | have
turned in an irrevocable letter of resignation, so | can
run for judge because sonebody has to do it. Sonebody
has to hold these crimnals accountable. And that is why
| am here.

Again, this constituted a very strong statenent that Judge Kinsey
woul d assi st the police. Obviously, under our system a defendant
is not a crimnal until convicted.

The radio interview also contains Judge Kinsey's statenent
that a judge's responsibility was to be "absolutely a refl ection of
what the community wants." The Hearing Panel does not agree. W

also note that Judge Lacey Collier testified extensively and
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W t hout objection that the judiciary is to be independent and is
not to be nerely a reflection of the desires of the comunity. (T.
184-5). The Hearing Panel agrees with Judge Collier, a judge has
a higher duty of inpartiality rather than to nmerely reflect what
the community wants on a particular issue. Substantial precedent

and much of our nation's history so indicates. See In re: Code of

Judi ci al Conduct Canons 1, 2 and 7A(1)(b), 603 So. 2d 494 (Fl a.

1992); where the Florida Suprene Court quoted Al exander Ham |ton
and nunerous other authorities for the time honored view that
j udges nust renmai n i ndependent both in office and in the process by
which they gain their office. See 603 So. 2d 497, 498.

The above decision at 603 So. 2d 497 i s an opi ni on concerni ng
JQC charges agai nst Judge Hugh dickstein who publicly endorsed an
i ncunbent Suprenme Court Justice in a nerit retention election.
Judge dickstein sued the JQC nmenbers in circuit court to declare
t he canons unconstitutional as a deprivation of his rights to free
speech. The Supreme Court transferred the circuit court action
directly to the Suprene Court to determne the constitutional
i ssues and held the canons constitutional wthout ruling on the
merits of the JQC charges.

Charge 5 asserts eight different exanples drawn from canpai gn
| anguage with a concluding assertion that Patricia Kinsey
deli berately cloaked her candidacy in an wunbrella of |aw

enforcenent and intentionally portrayed herself as pro-prosecution
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and pro-law enforcenent and that she would so act as a judge. The
Hearing Panel agrees and concludes that the Kinsey canpaign was
just such a deliberate and intentional attenpt. Charge 5 is drawn
from the six brochures and the radio interview and we wll not
agai n repeat each of these excerpts.

Judge Kinsey told voters that they could expect her to "bend
over backward" in protecting victinms. Even if any one of the eight
exanples in Charge 5 may be individually viewed as insufficient to
warrant discipline, the | aw of JQC proceedi ngs under the clear and
convi nci ng evi dence standard provides:

Conduct unbecom ng a nmenber of the judiciary
may be proven by evidence of specific major
incidents which indicate such conduct, or it
may also be proved by evidence of an
accunul ati on of small and ostensi bly i nnocuous
incidents which, when considered together,
energe as a pattern of hostile conduct
unbecom ng a nenber of the judiciary.

In re: Kelly, 238 So. 2d 565, 566 (Fla. 1970). Kelly was the first

reported JQC case and whi ch occurred over 30 years ago. It has been

repeatedly foll owed in subsequent cases. See In re: Shea, 759 So.

2d 631, 638 (Fla. 2000); In re: Gaham 620 So. 2d 1273, 1275 (Fl a.

1993); and In re MAIlister, 646 So. 2d 173, 178 (Fla. 1994).

Clearly, candidate Kinsey engaged in a pattern of conduct
unbecom ng a nenber of the judiciary.

Charge 6 accused Kinsey of know ngly making a fal se statenent
and the Hearing Panel concludes that the evidence does not warrant

a finding of guilt as to this specific aspect of the brochure which
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was JQC Exhibit 4 entitled "A Vital Message From Law Enf orcenent . "

Charge 7 concerned a brochure entitled "A Shocking Story of
Judi ci al Abuse." This brochure was part of the canpaign strategy
or portraying Judge WIlliam G een as denonstrating a shocking | ack
of conpassion for an elderly couple by offering to put themin jail
for their owm protection fromtheir violent son, M. Gover Heller,
who was asserted to have been rel eased by Judge G een.

Judge Kinsey has been found guilty in part of this charge.
The Heari ng Panel concl uded, by cl ear and convi nci ng evi dence, that
she made a knowi ng m srepresentati on concerning M. Heller's bond.
In fact, the Heller bond had been revoked and Judge Ki nsey knew or
shoul d have known it. (T. 121-124).

Charge 8 concerned a 60 second radio spot and although
information was omtted fromthis commercial, the Panel found an
absence of guilt under the clear and convincing evidence standard.
The Panel concluded that as a brief radi o advertisenent, all of the
facts of the controversy did not have to be incl uded.

Charge 9 i s agai n based on Exhibit 4 and contai ns an assertion
of two different m srepresentations. The Panel finds guilt as to
the first allegation only in this charge. The Panel concl udes that
Ki nsey di d knowi ngly m srepresent the nature and seriousness of the

crimnal charges pending in the State v. Johnson case because the

brochure left the clear inpression that Johnson had been charged

with attenpted nurder and burglary and no such charges were i n fact
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pending at the tinme that he appeared at his bond hearing. This
m stake in the canpai gn brochure was adm tted by counsel for Judge
Kinsey. (T. 65). Judge Kinsey herself agreed that M. Johnson had
not been charged with attenpted nurder at the tine of his first
appearance. She was asked by her own counsel:
Wiy did you say in the brochure that M.
Johnson was charged wth attenpted
nmur der ?
That's the way | thought of that case. That
was my case for a very long period of
tine. And when | read the materials,
that's what | saw and that's what
charged. | just didn't even think about
the fact that that wasn't the origina
charge. | don't even renenber what the
ori ginal charge was.
Was it your intent in any way to m srepresent
or mslead people that would read this
brochure?
No, it was not. (T. 153-4).
Despite this denial of intent, the Panel concludes that there was
a know ng msrepresentation as to the charges actually pending
agai nst the defendant Johnson. Certainly Assistant State Attorney
Ki nsey was on notice of the correct charges.
Charge 10 is also based on the "Vital Message" brochure and
t he Panel concl udes that the comments regardi ng def endants Stephen
Johnson and Cerard Al sdorf shoul d have been reasonably expected to
affect the outcone of their future cases. Judge Kinsey testified
that a jury was subsequently selected in the Johnson case and no

perspective juror knew of the canpaign literature. (T. 135). This
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does not dispel the violation because the cormments certainly could
be expected to affect the outcone of those cases.

Charge 11 asserts msrepresentations as to the i ncunbent
j udges ni cknane and the fact that he consistently ignored the pl eas
of police officers. Although we certainly consider this kind of
name calling to be “bad form” in this case, there was evidence
that Judge Green was consistently referred to at l|east by the
police comunity as "Let 'Em Go G een" and there was substanti al
evi dence that he did ignore the pleas of police officers. (T. 102-
4, 302, 373, 397, 444). As previously indicated, there sinply was
no contrary evidence presented on this point and Judge G een,
al t hough avail able, was not called to testify. The Panel finds
Judge Kinsey not guilty of this charge.

Charge 12 asserts that Judge Kinsey engaged in conduct
unbecom ng a candidate for a judicial post and that her canpaign
was conpletely inconsistent with the dignity appropriate to
judicial office with the result of bringing the judiciary into
di srepute. The Hearing Panel, by clear and convincing evidence,
finds that this canpaign did convey the false and m sl eading
inpression of the Judge's role SS particularly in regard to
judicial independence and inpartiality, in the handling of crimnal
cases. Judge Kinsey was found not guilty of Charges 5, 8 and 11
but on all other charges (1, 2, 3, 4, 5, 7, 9, and 10), this charge

i S sustai ned.
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A judicial election is markedly different from a normal
political election and is governed by substantially higher

standards. In re: Alley, at 1369. Judge Kinsey stated that she

recogni zed these higher standards from the beginning of her

canpai gn and so advi sed everyone connected with the canpaign. (T.

142) .
RULI NGS ON DEFENSI VE MOTI ONS
By prehearing notions, Judge Kinsey asserted two basic
argunents. Initially she contended that the content of her

brochures and radi o excerpts were political speech protected by the
First Amendnent of the United States Constitution. She further
contended that the Canons within the Code of Judicial Conduct were
applicable to judicial officers and not to her as a candi date. She
asserted this as a reason for nmuch of her conduct during the
canpaign while at the sane tinme asserting at trial that she was
fully aware of and had conplied with Florida ethical requirenents

as stated in Inre: Alley. (T. 75, 141, 142).

The Hearing Panel, at trial, announced denial of all of the
nmotions inplicitly including a ruling that the restrictions on
judicial elections inposed by the applicable Florida Canons di d not
violate protected free speech and further that the Canons were

i ndeed applicable to Florida judicial candidates. See In re: Code

of Judicial Conduct (Canons 1, 2., and 7A(1)(b)), 603 So.2d 494

(Fla. 1992) where the Florida Suprene Court specifically held that
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Canons 1, 2, and 7 of the Code of Judicial Conduct were
constitutional and applicable in a Florida judicial election.

The Preanble to the Florida Code of Judicial Conduct is basic
but very informative. It states:

Qur legal system is based on the principle that an
i ndependent, fair and conpetent judiciary will interpret
and apply the laws that govern us. The role of the
judiciary is central to American concepts of justice and
the rule of |aw

The Code is designed to provide guidance to judges and
candi dates for judicial office and to provide a structure
for regul ati ng conduct through disciplinary agencies.

The Definition section of the Code provides:

A candidate is a person seeking selection for or

retention in judicial office by election or appointnent.

A person becones a candidate for judicial office as soon

as he or she makes a public announcenent of candi dacy

: The term “candi date” has the sanme neani hg when

applied to a judge seeking election or appointnent to

non-j udicial office.

The state of Florida has a conpelling interest in maintaining
the actual and apparent independence of the Florida judiciary.
Judicial Canons have been held constitutional and proper
restrictions on judicial elections throughout this country so | ong
as there are narrowy tailored to acconplish the necessary

conpelling end. See Broadrick v. GCklahoma, 413 U. S. 601 (1973);

Republican Party of M nnesota v. Kelly, 63 F. Supp.2d 967 (D. M nn.

1999) and In the matter of Bybee, 716 N.E. 2d 957 (Ind. 1999).

In the Judge Hugh Gickstein matter at 603 So.2d 494, p. 497

the Florida Suprene Court stated:
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Regul ations that attenpt “to restrict or burden the
exerci se of First Anendnent rights nust be narrow y drawn
and represent a considered |egislative judgnent that a
particul ar node of expression has to give way to other
conpel i ng needs of society. Broadrick v. Olahoma, 413
U S 601, 611-12, 93 S.C. 2908, 2915, 37 L.Ed.2d 830
(1973).

* * %

Mai ntaining the inpartiality, the independence from
political influence, and the public imge of the
judiciary as inpartial and independent is a conpelling
governnmental interest. E.g., Mrial; Gaulkin; Kaiser.

See: Mrial v. Judiciary Conmin, 565 F.2d 295 (5th Cr. 1977), cert.

denied, 435 U S. 1013, 98 S. (. 1887, 56 L.Ed.2d 395 (1978); In re

Gaul kin, 69 N.J. 185, 351 A . 2d 740 (1976); and In re Kaiser, 111 Wash. 2d

275, 759 P.2d 392 (1988), as relied upon by the Florida Suprene Court at

603 So. 2d at p. 497.

The Hearing Panel concludes that Canons 1, 2, 3 and 7 were
correctly charged upon and applied herein and further that there
has been no unconstitutional restriction on the rights of free

speech.

RECOMVENDATI ONS

The Panel finds that Judge Kinsey is guilty of serious
vi ol ati ons growi ng out of her canpaign in which she was successf ul
in obtaining the position of county court judge. The Panel has no
hesitancy in recommendi ng that she be publicly reprimnded by this
Court but believes | eaving her in office wwth no further penalty is

entirely inappropriate. Under the current Constitution, Judge
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Kinsey is subject to renoval or further penalty in the formof a
fine. The Hearing Panel has thoroughly deliberated this issue and
concludes that the penalty inposed here nust be sufficient to
strongly discourage others from violating the Canons governing
contested el ections.

At least one nenber of this Panel strongly urged Judge
Kinsey’s renpoval. This Panel nenber concurs in and woul d apply the
statenment of this Court in Alley that: "W find it difficult to
all ow one guilty of such egregi ous conduct to retain the benefits
of these violations and remain in office.”

However, the conduct in Alley was, in the viewof the majority
of the Hearing Panel, significantly nore egregious than the conduct
involved in the present case. Judge Alley admtted to intentionally
m srepresenting the basic qualifications of her incunbent opponent
and in intentionally msrepresenting her own qualifications. She
altered a published newspaper to neke it appear she had been
endor sed by t he paper which had actual |y endorsed her opponent. She
intentionally injected party politics into the nonpartisan race.
Judge Kinsey’s m sconduct did not rise to this |evel.

Despite the less egregious nature of the violations, Judge
Ki nsey nust be punished for her conduct and such conduct sinply
cannot be tolerated in future elections. Wile a reprinmand al one
is insufficient, there was no evidence that Judge Kinsey is

presently unfit to hold office other than her m sconduct involved
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in wnning the el ection. Although such m sconduct can rise to the
| evel of present unfitness as is required for renoval under Article
V, 8 12(a)(1l), here, the Panel finds the conduct does not warrant
removal . I ndeed, the Investigative Panel nmade no direct argunent
to this Panel that Judge Kinsey should be renoved. (T. 45, 570-
575). The recommendation of a penalty was left entirely to the
Heari ng Panel .

Thus wunder all of the circunmstances including the very
favorabl e character evidence, and after due consideration, the
Hearing Panel by a vote of at |east 4 nenbers recommends that Judge
Ki nsey be publicly reprimanded and fined the substantial sum of
$50, 000. 00 plus costs of these proceedings. This anount shoul d be
paid within a reasonable tinme and jurisdiction should be retained
by the JQC for purposes of enforcenent.

Wi | e one Panel nenber urges renoval, another nenber strongly
di sagrees with the anount of the fine. This nmenber has been
permtted to state a contrary view regarding the fine as foll ows.

Thi s menber states that, although Judge Ki nsey crossed certain
ethical Iines in her election and should be sanctioned for it, the
$50, 000. 00 fine bears no relation to reality. It is a figured
pl ucked out of thin air, explicitly intended to "be sufficient to
strongly di scourage others fromviolating the canons.” The fineis
approxi mately 50%of the yearly salary of a county judge and i s not

based on any evi dence of Judge Kinsey's finances nor what hardship
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a $50,000.00 fine would result in. This would be the first fine
i nposed in a JQC proceeding in Florida and research shows that no
other state has inposed a fine of this magnitude. See e.q.,

M ssi ssi ppi  Comm ssi on on Judi ci al Perfornance v. Byers, 757 So. 2d

961 (M ss. 2000) (fine of $1,500 inposed with two Justices

di ssenting); Mssissippi Comrission on Judicial Performance v.

Sanders, 749 So. 2d 1062 (M ss. 1999) ($3,000 fine recommended by

Commi ssion but rejected by Court); Mssissippi Conm ssion on

Judicial Performance v. Jones, 735 So. 2d 385 (M ss. 1999) ($1, 500

fine); Mssissippi Conm ssion on Judicial Performance v. Sanders,

708 So. 2d 866 (M ss. 1998) ($1,500 fine); M ssissippi Conm ssion

on Judicial Performance v. Haltom 681 So. 2d 1332 (M ss. 1996)

(%$4,932.68 fine); Mssissippi Conm ssion on Judicial Perfornmance v.

| shee, 627 So. 2d 283 (M ss. 1993) (fine of $5,600 with one Justice

dissenting); In re: Judicial Canpaign Conplaint Against Kienzle,

708 N.E. 2d 800 (Chio 1999) ($1,000 fine); In re: Judicial Canpaign

Conpl ai nt_Agai nst_Hein, 705 N.E. 2d 687 (Chio 1999) ($2,500 fine);

In re: Judicial Canpaign Compl aint Agai nst Burick, 705 N.E. 2d 422

(Chio 1999) ($7,500 fine).

This nenber agrees that Judge Kinsey should undergo the
hum liation of standing before the En Banc Florida Suprene Court
for a public reprimand. This is a sufficient disciplinary neasure
in cases such as this where a ngjority of the Panel agrees that the

judge is not presently unfit to hold office. |Indeed, this nmenber
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bel i eves Judge Kinsey is salvageable with a bright future in her
court.

Finally, this nmenber believes no penalty should be inposed
sinply to set an exanple for future judicial candidates. To do so
makes the JQC actions appear arbitrary and caprici ous and does not
serve to "...maintain confidence in our |egal system" This goa

is set out inthe Preanble to the Flori da Code of Judicial Conduct.
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